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{(4) the Board does not disapprove

recrganization within the 30-day period.

Section 242, Ezemption of certain holding com-
pany formations from registration under the
Securitles Act of 1933 ‘
This section adds an exempiion under Ssc-

tion 4 of the Securities Act of 1933 for the re-
organization of a bank into & bank holding
company. The exemption provides that the
interests of the securities helders in the new
holding company must be in substantially
ths sams proportion as their interest in the
bank and that the newly-formed holding
company has substactially the same assets
and liabilities as the bark had immediately
prior to the reorganization.

Section 243. Erpediied procedures for bank hold-
ing companies to seek approval to engage in
nonbanking activities
Section 243 establishes a new expedited

procedure for bank holding companies to en-

gage in nonbanking activities. Such compa-
nies must give at least 456 days notice to ths

Federal Reserve Board before engaging in, or

acquiring ownership or control of the shares

of a company engaged in nonbanking activi-
ties under Section 4(¢)(8) of the Bank Hold-
ing Company Act.

The Board must define, by regulation or on
a case-by-case basis, the contents of the no-
tice. Only information relevant to the nature
and scope of the proposed transaction or ac-
tivity and to certain specified valuation cri-
teria may be requested by the Board.

The Board may disapprove an activity or
transaction by issuing an order to the hold-
ing company setting forth the reasoms for
disapproval before the end of 46 days fol-
lowing receipt of the notice. The 45-day pe-
riod may be extended for an additional 30
days. A holding company may immediately
engage in an activity or proceed with a
transaction if it recefves written notifica-
tion of approval from the Board. With re-
spect to particular activities, the Board may
eliminate the notice requirement or shorten
the notice period. With respect to a proposal
to engage in a nonbanking aoctivity under
section 4(cX8) not previously approved by
order or regulation, the Board may extend
the notice period for an additional 90 days.

In considering a notice under this para-
graph, the Board must generally evaluate
the proposal using the following criteria:
managerial resources, financial resouroces,
including capital; any material adverse ef-
fect on the safety and soundness or financial
condition of an affiliated bank or thrift; and,
as to the nonbanking activity, whether there
i3 reasonable expectation that the public
benefits will outweigh possible adverse ef-
fects.

Sections 244 and 245. Reduction of post-approval
waiting period for bank holding company ac-
quisitions and bank mergers
Section 244 amends section 11(bX1) of the

Bank Holding Company Act and Section 246
amends Section 18(cX6) of the Federal De-
posit Insurance Act to permit, with the con-
currence of the Attorney General, reduction
of the thirty-day post certification approval
waliting period to not less than § days.e

By Mr. METZENBAUM:

S. 2968. A bill to amend the Federal
Food, Drug, and Cosmetic Act to pre-
vent misleading advertising of the
health benefits of foods; to the Com-
mittee on Laber and Human Resources.

NUTRITION ADVERTISING COORDINATION ACT

Mr. METZENBAUM. The Nutrition
Advertising Coordination Act of 1991,
S. 2968, amends the Federal Food,
Drug, and Cosmetic Act to grant the
Food and Drug Administration [FED]

the
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expanded jurisdiction to prevent false
and misleading nutrition and health
claims in focd advertising. The FDA al-
ready has the authority to contrcl the
use of false and misleading claims in
food labeling. The purpose of this bill 1a
to ensure that consumers receive con-
sistent and reliable nutritional infor-
mation from food labeling as well as
food advertising,

For years, the Surgeon General and
numerous health organizations have
urged Americans to improve their diets
in order to reduce thse risk of heart at~
tacks, cancer, and other diet-related
diseases. During the 1980’s, members of
the food industry began taking advan-
tage of the public’s concern by bom-
barding consumers with false and mis-
leading claims about food and nutri-
tion. In response to this problem, Con-
gress overwhelmingly approved the Nu-
trition Labeling and Education act of
1990 (NLEA], which requires the FDA
to regulate nutrition and health
claims,

Recognizing the importance of a uni-
form Federal policy in this area, Agri-
culture Secretary Madigan, whose De-
partment is responsible for the labeling
of meat and poultry products, an-
nounced that the USDA would follow
the same nutrition labeling rules as
the FDA. Despite the obvious dif-
ferences in jurisdiction and authority
between the USDA and the FDA, Sec-
retary Madigan understood the impor-
tance of ensuring that processed food,
meat and poultry all have the same nu-
trition and health labeling.

Unfortunately, the Federal Trade
Commission [FTC], which has jurisdic-
tion over food advertising, has not fol-
lowed the USDA’s lsad. While the FTC
repeatedly states that it i{s working
closely with the FDA to harmonize ad-
vertising and labeling policies, several
recent FTC enforcement actions indi-
cate otherwise. The bottom line is that
the FTC allows food companies to
make nutrition and health claims in
ads that both the FDA and USDA be-
lieve are misleading and hence would
prohibit on labels.

For example, the FTC permits health
claims for products that have signifi-
cant nutritional drawbacks. Under a
proposed FTC settlement agreement
with Campbell Soup, the company
would make a ‘heart healthy’’ claim
for soups that are low in fat and cho-
lesterol even though they are ex-
tremely high in scdium. The NLEA
would prohibit such claims on labels
because the high sodium content of
this product makes 1t unhealthy for
geveral reasons.

The FTC’s policy on nutrition claims
also undermines the congressional in-
tent of the NLEA. A primary purpose
of the act was to create & limited num-
ber of standardized nputrition terms
that consumers could learn to depend
on. The FPTC has falled to take enforce-
ment action against numerous compa-
nies that are currently misusing such
well-deflned terms as ‘‘low sodium’ or
“lean’ in food advertising. In addition,
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the FTC has not indicated that it will
prevent companies from using nutrient
terms not permitted under the NLEA.
The use of an endless number of other
nutrient terms, limited only by the
creativity of Madison Avenue advertis-
ing executives, will only serve to mis-
lead health consclence consumers.

Legislation granting the FDA ex-
plicit jurisdiction over health and nu-
trition claims in advertising {8 nec-
esgary to remedy these problems. In
March, the FDA denied a petition re-
questing that the FDA renegotiate the
1954 agreement between it and the FTC
under which the FDA agreed that the
FTC would regulate advertising. The
petition requested that the FDA take
back its authority over fcod advertis-
ing or require the FT'C to bring its poli-
cies into line with FDA’s. The FDA re-
jected the petition, stating that “‘Only
Congressional action can move FTC au-
thority to FDA™.

8. 2968 would do just that by building
upon the current authority of the FDA
to approve drugs and regulate the ad-
vertissments for prescription drugs.
The FDA's scientists, nutritionists and
other experts are clearly qualified to
evaluate the validity of nutrition and
health claims in advertising.

Applying the same standards to nu-
trition claims in advertising and label-
ing would also help to create a level
playing field for competing food com-
panies. A company that spends time
and money to develop a product and
label that meets the FDA nutrition
claims labeling standard of “low in
fat” should not be undermined by a
competitor that advertises its product
as “low In fat' even though the prod-
uct does not meet the FDA’'s scientific
standard for labeling claims.

The FDA has estimated that the new
labeling regulations will reduce the in-
cidence of cancer and heart disease by
mors than 39,000 cases over the next 20
years. The FTC’s policies on food ad-
vertising must not be permitted to un-
dermine these important benefits. The
Nutrition Advertising Coordination
Act of 1991, will help ensure that the
benefits of nutrition labeling are en-
hanced and not diminished.

By Mr. XENNEDY (for himself,

Mr. HATCH, Mr. METZENBAUM,

Mr. GARN, Mr. ApaMs, Mr, HAT-

FIELD, Mr. BURDICK, Mrs.

KASSEBAUM, Mr. GRAHAM, Mr.

PAackwooD, Mr. HARKIN, Mr.

SPECTER, Mr. INCUYE, Mr. LAU-

TENBERG, Mr. LEVIN, Mr.

LIEBERMAN, Mr. PzLL, Mr. RIE-

GLE, Mr. WELLSTONE, and Mr.
WIRTH):

8. 2969. A bill to protect the {ree ex-

ercise of religion; to the Committee on
the Judiciary.

RELIGIOUS FREEDOM RESTORATION ACT
Mr. KENNEDY. Mr. President, today,
along with Senator HATcH and many of
our colleagues on both sides of the
aisle, I am introducing the Religious
Freedom Restoration Act of 1992.
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The Supreme Court’'s 1990 decision in

Oregon Employment Division versus
Smith was a rare, serious, and unwar-
ranted setback for the first amend-
ment’s guarantee of freedom of reli-
gion. Before the Smith decision, ac-
tions by Federal, State, or local gov-
ernments that interfered with individ-
uals’ ability to practice their religion
were prohibited, unless the restriction
met a stringent two-part test—first,
that it was necessary to achieve a com-
pelling governmental interest; and sec-
ond, that there was no less burdensome
way to accomplish the goal.

The compelling interest test had
been the legal standard protecting the
free exercise of religion for nearly thir-
ty years. Yet, in one full swoop, the
Court in the Smith case, overruled that
test and declared that there i8 no spe-
cial constitutional protection for reli-
gious liberty, as long as the law in
question 18 neutral on ita face as to re-
ligion and i8 & law of general applica-
ticn.

Under Smith, & government no
longer has to justify burdens on the
free exercise of religion, as long as
these burdens are “merely the inciden-
tal effect of a generally applicable and
otherwise valid provision.”

As  Justice Sandra Day O’Connor
wrote of the majority's ruling, in her
eloquent and forceful opinion concur-
ring in the judgment, “today’'s holding
dramatically departs from well-settled
first amendment jurisprudence, ap-
pears unnecessary to resolve the ques-
tion presented, and is incompatible
with our Nation’s fundamental com-
mitment to individual religious iib-
erty.” :

The Religious Freedom Restoration
Act we are introducing today restores
the compelling interest standard for
evaluating free exercise claims. It does
80 by establishing a statutory right
that adopts the standards previously
used by the Supreme Court. In essence,
the act codifies the requirement for the
government to demonstrate that any
law burdening the free exercise of reli-
gion is essential to furthering a com-
pelling governmental interest, and is
the least restrictive means of achiev-
ing that interest.

The act creates no new rights for any
religious practice or for any potential
litigant. Not every free exercise claim
will prevail. It simply: restores- the
long-established standard of review
that had werked well for many years,
and that requires courts to weigh free
exercise claims against the compelling-
state-interest standard.

Few issues are more fundamental to
- pur country. America was founded as a
land of religious freedom and a haven
from religious persecution. Two cen-
turies later, that founding principle is
suddenly in danger. Religious liberty 18
damaged each day the Smith decision
stands. Since Smith, more than 50
cases have been decided against reli-
gious claimants, and harmful rulings

ars likely to continue.
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Because of this clear and present
threat to religious freedom, numerous
organizationrs with widely divergent
views strongly support this legisiation
including the American Civil Liberties
TUnion, the American Jewish Commit-
tea, the Baptist Joint Committee, the
Christian Legal Society, the Church of
Jesus Christ of Latter-day Saints, Coa~
litions for America, Concerned Women
for America, the Episcopal Church, the
Home Schceol Legal Defense Assccia-
tion, the National Assoclation of
Evangelicals, the National Council of
Churches, People for the American
Way, and the Southern Baptist Conven-
tion.

I look forward to working with Sen-
ator HATCH and other interested Sen-
ators to enact this important legisla-
tion to preserve religious liberty. I ask
unanimous consent that the text of the
bill and a section-by-section analysis
may be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, a8 follows:

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “‘Religiouns
Freedom Restoration Act of 1992",

SEC. % CONGRESSIONAL FINDINGS AND DEC.
LARATION OF PURPOSES,

{A) FINDINGS.—The Congress finds that-—

(1) the Framers of the Constitution, rec-
cgnizing free exercise of religion as an
unalisnable right, secured its protection in
the First Amendment to the Constitution;

(2) laws. “neutral” toward religion may
burden religious exercise as surely as laws
intanded to interfere with religicus exercise;

(3) governments should not burden reli-
glous exercise without compelling jus-
tification;

(4) in Employment Division v. Smith, 454
U.8. 872 (1990) the Supreme Court virtaally
sliminated the requirement that the govern-
ment justify burdens on religious exercise
imposed by laws neutral toward religion; and

(5) the compelling interest test as set forth
in Sherbert v. Verner, 374 U.S. 398 (1963) and
Wisconsin v, Yoder, 406 U.S. 205 (1972) 18 &
workable test for striking sensible balances
between religious iiberty and competing gov-
ernmental interests.

(b) PURPOSES.—The purposes of this Act
are—

(1) to restore the compelling interest test
as set forth {n SBherbert v. Verner and Wis-
consin v. Yoder and to guarantee its applica-
tion in all cases where free exercise of reli-
gion is burdened; and

{2) to provide a claim or defense to persons
whose religiocus exercise is burdened by gov-
eramentg,

SEC. 8. FYRER EXERCISE OF
TECTED.

" {a) IN QENERAL.—Qcvernment shail not
burden a person's exercise of religion even if
the burden results from a rule of general ap-
plicability. except as provided in subsection
(b).

(b) EXCEPTION.—Government may burden &
person’s exercise of religion only if it dem-
onstrates that application of the burden to
the person—

{1) is essential to further a compelling gov-
arnmental interest; and

(2) {8 the least restrictive means of fur-
thering that compelling governmental inter-
ost.
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{¢) JUDICIAL RELIEF.—A person whose reli-
gicus exercise has been burdened in viclation
of this section may assert that violaticn as
a ciaim or defense in a judicial procesding
and obtain appropriate rolief against a gov-
srnment. Standing to assert a claim or de-
fanse under this section shall be governed by
the general rules of standing under articie
IO of tke Constitution. .

SEC. 4. ATTORNEYS FEES.

(a) JUDICIAL PROCEEDINGS.~Section 722 of
tha Revised Statutes (43 U.S.C. 1988) is
amended by inserting ‘‘the Religious Free-
dom Restoration Act of 1992, befors ‘‘or
title VI of the Civil Rights Act of 1964".

(b) ADMINISTRATIVE PROCEEDINGS.—Section
504(b)(1X(C) of title 5, United States Code, is
amended—

(1) by strikizg ‘and” at the end of clause

(1),

(2) by striking the semicolon at the end of
clause ({11) and Inserting **, and"’; and

(3) by inserting ‘‘(iv) the Religlous Free-
dom Restoration Act of 1992;" after clause
(111).

SEC. & DEFINTTIONS,

As used in this Act—

(1) the term ‘“government’’ Includes a
branch, department, agency, instrumental-
ity, and official (or other person acting
under coler of law) of the United States, a
State, or a subdivision of a State;

(2) the term *‘State” includes the District
of Columbia, the Commonwealth of Puerto
Rico, and each territory and possession cf
the United States; and

(3) the term “demonstrates’” means meets
the burdens of going forward with the evi-
dence and of persuasion.

SEC. & APPLICABILITY.

(1) IN GENERAL.—This Act applies to all
Federal and State law, and the implementa-
tion of that law, whether statutory or other-
wise, and whether adopted before or after the
snactment of this Act.

(b) RULE OF CONSTRUCTION.—Federal law
adopted after the date of the enactment of
this Act {s subject to this Act unless such
law explicitly excludes such application by
referenocs to this Act.

(¢) RELIGIOUS BELIEF UNAFFECTED.—Noth-
ing in this Act shall be construed to author-
ize any government to burden any religious
bellef.

SEC. 7. ESTABLISHMENT CLAUSE UNAFFECTED.

Nothing in this Act shall be construed to
affect, interpret, or in any way address that
portion of the First Amendment prohibiting
laws respecting the establishment of reli-

glon.

———

SPCTION-BY-SECTION ANALYSIS
SECTION 1

Thais section provides that the title of the
Act is the Rsligious Freedom Restoration
Act of 1992,

SECTION 2

In this section, Congress finds that the
framers of the Constitution recognized that
religious liberty is an {nalienable right, pro-
tected by the First Amendment, and that
government laws may burden that liberty
even if they are neutral on their face. Con-
gress also determines that the Supreme
Court's decision in Employment Division v.
Smith eliminated the compelling interest
test for evaluating free exercise claims pre-
viously set forth in Sherbert v. Verner and
Wisconsin v. Yoder, and that it is necessary
to restore that test to preserve religious
freedom. The section recites that the Act s
intended to restors the compslling interest
test and to guarantee its application in all
cases where the free exercise of religion is

burdened.
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SECTION 8

This section codifies the compelling inter-
est test as the Supreme Court had enun-
ciated it and applied it prior to the Smith
decision. The bill permits government to
burden the exercise of religion only if it
demonstrates a compelling state interest and
that the burden in question the least restric-
tive means of furthering the interest.

SECTION 4

This section amends attorneys fees stat-
utes to0 permit a prevalling plaintiff to re-
cover attorneys fees {n the same manner as
prevailing plaintiffs with other kinds of civil
rights or constitutional claims.

SECTION &

This section defines the terms ‘‘govern-
ment”, “State’’, and ‘‘demonstrates’’. “Gov-
ernment’” includes any agency, instrumen-
tality or official of the United States, any
State or any subdivision of a Stats. “State”
includes the District of Columbia, the Com-
monwealth of Puerto Rico, and every terri-
tory and possession of the United States.
‘Demonstrates’” means t0 meet the burden
of production and persuasion.” .

_SECTION 8

This section states that the Act applies to
all existing state and federal laws, and to ail
such laws enacted in the future. It also clari-
fies that the authority it confers on the gov-
ernment should not be construed to permit
any government to burden any religious be-
lef. ’

SECTION 7

This section makes tt clear that the legis-

lation does not alter the law for determining
claims made under the Establishment Clause
of the First Amendment.

Mr. HATCH. Mr. President, I am
pleased today to introduce, along with
Ssnator KENNEDY and others, the Relt-
gious Freedom  Restoration Act
[RFRA] of 1992. This legislation re-
sponds to the Supreme Court’s April 17,

1990, decision in Employment Division v. .

Smith, 494 U.S. 872 (1990), There, the Su-
preme Court indicated that ‘‘an indi-
vidual’'s religious bellefs [do not) ex-
cuse him from compliance with an oth-
erwise valid law prohibiting conduct
that the State s free to regulate.” 484
U.3. at 878, This is the lowest level of
protection the Court could have af-
forded religious conduct.

In my view, this standard does not
sufficiently protect a perscen’s First
Amendment right to the ‘‘free exer-
cise’ of religlon. Freedom of religlous
practice is the firzt freedom mentioned
in the Bill of Rights. It deserves
stronger protection than the Supreme
Court has given it in Smith. I will men-
tion just two examples that ilinstrate
the concern engendered by this decl-
sion. If a State has a legal drinking age
of 21, 1t would be illegal for anyone
under that age to use sacramental wine
in taking communion in that State. A
Jewish student in a public school who
wishes to wear a yarmulke in class can
be forced to remove i pursuant to a
general rule against headwear in class.
I believe the free exercise of religion
reeds protection, even when legislative
majorities are unresponsive to reli-
gious liberty concerns in a particular
instance. 1 do not believe that a per-
son’s right to take communion or wear
a yarmulke in a public school should
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turn on the whim of legislative majori-
ties.

A tough standard is necessary to pro-
tect religious liberty. This bill imposes
a compelling interest test on State and
Federal Governments when a govern-
mental rule or law burdens somecne’s
free exercise of religion.

I fully expect that the Judicliary
Committee will conduct hearings on
this bill this year. These hearings
might reveal ways this bill can be im-
proved or refined, in a manner accept-
able to those of us who are deeply con-
cerned about protecting religious lib-
erty. It is clear to me that a legislative
response to the Smith decision {s im-
portant for the preservation of the full
range of religious freedom the first
amendment guarantees to the Amer-
ican people, especially for those whose
religious beliefs and practices differ
from the majority in a State or in the
country. I am dedicated to enacting
this legislation this year.

I believe it {8 imperative for Congress
to act expeditiously in response to the
Smith decision, and I look forward to
working with the distinguished chair-
man of the Judiclary Committee, Sen-
ator BIDEN, in achieving this result.

Mr. HATFIELD. Mr. President, it i{s
well known that our country was
founded by many intrepid individuals
who had suffsred from religious per-
secution. The first amendment to our
Constitution plainly speaks the will of
our Founding Fathers regarding the
ability of each citizen to freely exer-
cise thelr religicn of choice.

Much like those first pllgrims who
escaped religious persecution in Europe
by settling in the new world, the set-
tlera of Oregon traveled long distances
in search of a better way of life. The
descendants of these settlers and those
new travelers who come to our State
take their liberty very seriously. How-
ever, one of these liberties was placed
in jeopardy when a case relating to
freedom of religion in Oregon was de-
cided by the United Statea Suprame
Court in April 1990.

This case, Employment Division, De-
partment of Human Resources of Or-
egon versus Smith, eliminated the
strict test formerly used to determine
when the Government may abridge
one’s right tc exercise religion and re-
placed it with a test that wouid allow
free exercise of religion to be inciden-
tally hindered by laws almed at en-
tirely unrelated activities. Following
this reasoning, some courts have al-
ready started to erode settled law pro-
tecting religion. Today we are intro-
ducing the Religious Freedom Res-
toration Act to restore the state of the
law to the standard used before the
Smith decision.

In a strong dissent to the Smith
opinion, Justices Brennan and Mar-
shall joined with Justice Blackmun
who struck to the heart of this issue
when he wrote, “I do not believe the
Founders thought their dearly bought
freedom from religious persecution a
‘luxury.’ but an essential element of
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liberty—and they could not have
thought religious intclerance ‘unavoid-
able,” for they drafted the Religion
Clauses precisely in order to avoid that
intolerance.”

As always, we must strive to keep
the larger picture in focus. Govern-
ments do need the ability to regulate
dangerous activities of its citizens.
But, applications of laws that our leg-
islatures pass which infringe upon the
exercise of religion should be strictly
scrutinized. This does not put an undue
burden on the government in its regu-
lation of public safety. As before thse
Smith decisicn, the Religious Freedom
Restoration Act would allow govern-
ments to use the least restrictive
means necessary to further the compel-
ling Interests of the atate.

Freedom of religion 18 one of the
many freedoms in this country that we
often take for granted. One has only to
look at the recent history of many na-
tions to realize that no freedom should
be taken for granted, eapecially not the
freedom to worship. Religion inspires
great passion, both in those who prac-
tice it, and in those who would iimit
ita practice. Cur Nation’s very founda~
tion waa in part principled upon the de-
sire to protect the individual ability to
worship.

It was Albert Camus who wrote, “Ab-
solute freedom mocks at justice. Abso-
Iute justice denles freedom.'” Certainly
there must be some limitations on
what constitutes the free exercise of
religious practice. Howsver, the ‘'com-
pelling interest” test that this biil
would reinstate provides for these lim-
itations while giving religious exercise
the protection that it deserves. I am
pleased to cosponsor the Religious
Freedom Restoraticn Act, and hope
that we will see {ts rapid adoption into
law.

By Mr. SASSER (for himaeif, Mr.

SEYMOUR, Mr. BREAUX, Mr.
LIEBERMAN, Mr. MITCHELL, and
Mr. HATFIRLD):

S. 2970. A bill to amend the Cash
Management Improvement Act of 1990,
and for other purposes; to the Commit-
tee on Governmental Affairs.

CASE MANAGEMENT IMPROVEMERT ACT
AMENDMENTS OF 1002

¢ Mr. SASSER. Mr. President, I rise at
this time to introduce for the Senate’s
consideration the Cash Management
Improvement Act Amendmenta of 1952
I am pleased to number, as original co-
sponsors of this legislation, Senator
SEYMOUR, the ranking member of the
Subcommittee on General Services,
Federalism, and the Diatrict of Colum-
bia, which I chair; Senator BREAUX;
S8enator LIEBERMAN, who {8 also a
member of my subcommittee; the dis-
tinguished majority leader, Senator
MITCHELL; and Senator HATFIELD.

Essentially, this legislation would
defer the effective date of certain pro-
visions of the Cash Management Im-
provement Act of 1390 [CMIA], of which
I and Senator RoTH were principal co-
sponsors. Currently, the effective date



